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ROTHESAY

PUBLIC HEARING AGENDA

@-.. Rothesay Town Hall IN PERSON
—

Commencing at 6:00 p.m.
Monday, August 16, 2021

PUBLIC HEARING CHAPEL ROAD -48 UNIT APARTMENT BUILDING
P1D 30206882

1. CALL TO ORDER Instructions

2. PUBLIC HEARING
Documentation
13 August 2021 Memorandum prepared by Director Brian White, MCIP RPP
21 July 2021  Community Planning Act, Section 111 notice to website
DRAFT By-law 2-10-28
DRAFT Development Agreement
April 30, 2021 Staff Report to Planning Advisory Committee
July 2,2021  Staff Report to Planning Advisory Committee

Appearances/Presentations:
Presentation:  Luke Moffett and Sean Hall (Developers)

Presentation:  Brian White, MCIP RPP, Director of Planning/Development Services

Comments/Appearances: Letters from residents (1)

3.  ADJOURNMENT
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70 Hampton Road
Rothesay, NB
E2E 5L5 Canada

Rothesay Council
August 16, 2021

TO: Mayor Grant and Rothesay Council

Original signed by Town Clerk
SUBMITTED BY:

Mary Jane Banks, Town Clerk

DATE: Friday, August-13-21
SUBJECT: Public Hearing By-law 2-10-28 — Chapel Road Rezoning
RECOMMENDATION:
Council give 1% Reading, by Title, to By-law 2-10-28, “A By-law to Amend the Zoning By-
law”.
PAC RECOMMENDATION:

The application before Council is to rezone the subject property to the R-4 Multi-Unit Residential
Zone to permit a 48-unit apartment building by development agreement. The application has been
reviewed by Staff and the Planning Advisory Committee (PAC) pursuant to the policies of
Rothesay Municipal Plan By-law 1-20. The standard procedure for a rezoning is that Council
receive from PAC a recommendation on the rezoning and the development agreement in advance
of the public hearing. However, the regular August PAC meeting was cancelled and therefore
the PAC recommendation is delayed.

Rothesay’s PAC will meet in September and Staff expect that PAC will forward a recommendation
before the regular Council meeting scheduled for September 13, 2021. Staff anticipate only minor
changes to the development agreement and no substantive changes to the developer’s proposal.

BACKGROUND:
An application from Mr. Sean Hall and Mr. Luke Moffett to develop 48 unit apartment building on
a 5,973 square meter (1 %2 acres) vacant lot off Chapel Road.

The property is currently zoned General Commercial (GC) this zone is intended to apply to larger
commercial operations, such as large commercial retail stores, hotels, shopping centers, car
dealerships and self-storage facilities. The proposed use as a residential apartment building is
not listed as a permitted use within the GC zone. However, the Municipal Plan By-law 1-20 does
contain policy direction (see Policy HDR-4 follows) that would allow Council to consider the
application.
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Figure 1 - Site Location - Vacant Lot off Chapel Road

The commercial areas in Rothesay are potential opportunity sites where higher density residential
may be added as a means of providing people with better access to services, within walkable
distances and thereby reduce car dependence, and to increase housing diversity.

DEVELOPMENT PROPOSAL KEY FEATURES:

1. 48 Unit - 4 Storey Apartment Building
a. 8 Affordable Housing Units
b. 2 Age Friendly Accessible Units
c. 2 Barrier-Free Units Designed to the Provincial Building Code Regulation
2. 61 Parking Spaces (37 Underground And 24 Surface Parking Spaces)
3. Developer Cost Contribution toward Intersection Improvements at Chapel And Marr
Road
4. Landscaping and Stormwater Plans

Staff also note that in consideration of the application, the developer submitted a traffic impact
report. Staff note that the report states that traffic delays are expected to increase at the Chapel
Road to Marr Road approach. However, these delays at the intersection are expected to remain
low and traffic signals will not be warranted based on the TAC signal warrant methodology. Staff
generally agree with the traffic analysis nevertheless believe that the “traffic delays” will likely
create public calls for intersection improvements. The developer has agreed to contribute to the
intersection improvements at Marr and Chapel should they be required.

Report Prepared by: Brian L. White, MCIP, RPP
Date: Thursday, August 12, 2021

ATTACHMENTS:
Attachment A Public Notice of By-law 2-10-28 as Advertised
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By-law Notices / Hearings

# rothesay.ca/town-hall/by-law-notices-hearings

ROTHESAY COUNCIL

PUBLIC HEARING NOTICE
(IN-PERSON at Rothesay Town Hall)
Monday, August 16, 2021 at 6:00pm

In accordance with Section 111 of the Community Planning Act, SNB 2017, c19 and amendments thereto,
PUBLIC NOTICE is hereby given that the town of Rothesay intends to consider an amendment to By-law 2-
10, “Rothesay Zoning By-law” for the property located off Chapel Drive, identified as PID # 30206882,
following a Public Hearing IN-PERSON on Monday, August 16, 2021 at 6:00 p.m. at Rothesay Town Hall,
70 Hampton Road, Rothesay, NB.

The purpose of the amendment is to rezone the property located off Chapel Drive from General Commercial
(GC) to Multi-Unit Residential (R4) to allow for the development of a 48-unit apartment building, subject to
the execution of a Development Agreement, in accordance with the Community Planning Act, supra.

The following documentation can also be reviewed at the Town Office, 70 Hampton Road, Rothesay, NB
Monday to Friday 8:15 am — 12 noon and 1:15 — 4:30 pm (closed between 12 noon and 1 pm), exclusive of
civic holidays:

DRAFT By-law 2-10-28
DRAFT Development Agreement
April 30, 2021 Staff Report to Planning Advisory Committee

July 2, 2021  Staff Report to Planning Advisory Committee

1/2


https://www.rothesay.ca/town-hall/by-law-notices-hearings/
https://www.rothesay.ca/wp-content/uploads/2021/07/1-DRAFTBy-law2-10-28.pdf
https://www.rothesay.ca/wp-content/uploads/2021/07/2-DraftAgrmt48Chapel.pdf
https://www.rothesay.ca/wp-content/uploads/2021/07/3-2021April30StaffRpt.pdf
https://www.rothesay.ca/wp-content/uploads/2021/07/4-2021July2StaffRpt.pdf
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Written objections to the proposed amendment will be received by the undersigned until 12 noon on
Wednesday, August 11, 2021 and will be provided to Council for the public hearing.Any person wishing to
speak at the Public Hearing MUST contact the Town Clerk to register (to allow for COVID-19 protocols).
Registration is required no later than Friday, August 13, 2021 at NOON.

Please note that all records in the custody or under the control of the town of Rothesay are subject to the
provisions of the Right to Information and Protection of Privacy Act, SNB 2009, c. R-10.6 and may be subject
to disclosure. Records may be shared with internal departments, external agencies or released at a Town
committee meeting, which may be public. Any questions regarding the collection of this information can be
directed to the Rothesay Town Clerk.

Mary Jane E. Banks, BComm
Town Clerk — Rothesay
(MaryJaneBanks@rothesay.ca)

506-848-6600

2/2
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BY-LAW 2-10-28
A BY-LAW TO AMEND THE ZONING BY-LAW
(No.2-10 Rothesay)

The Council of the town of Rothesay, under authority vested in it by the Community
Planning Act, and amendments thereto, hereby amends By-Law 2-10 “Rothesay
Zoning By-law” and enacts as follows:

That Schedule A, entitled “Zoning” as attached to By-
Law 2-10 “ROTHESAY ZONING BY-LAW?” is hereby
amended, as identified on the attached sketch,
identified as Attachment “2-10-28.

The purpose of the amendment is to rezone lands located off Chapel Drive (PID
30206882) from General Commercial (GC) to Multi-Unit Residential (R4) to allow
for the development a 48-unit apartment building subject to the execution of a
Development Agreement in accordance with the Community Planning Act, supra.

FIRST READING BY TITLE

SECOND READING BY TITLE

READ IN ENTIRETY

THIRD READING BY TITLE
AND ENACTED

MAYOR CLERK
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The Town of Rothesay does not warrant the accuracy or completeness of the information, text, graphics, links or other items contained within the materials.
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Rothesay

DEVELOPMENT AGREEMENT

Land Titles Act, S.N.B. 1981, c.L-1.1, s.24

Parcel Identifier 30206882

of Parcel Burdened

by Agreement:

Owner of Land Parcels: 637339 N.B. INC.

Tammy Moffett, Director

76 Highland Avenue

Rothesay NB

E2E 5N9 (Hereinafter called the "Developer")

Agreement with: Rothesay
70 Hampton Road
Rothesay, N.B.
E2E 5L5 (Hereinafter called the "Town")

a body corporate under and by virtue of the Local
Governance Act, RSNB 2021, Chapter 18, located
in the County of Kings and Province of New
Brunswick

WHEREAS the Developer is the registered owner of certain lands located
off Chapel Road (PID 30206882) and which said lands are more particularly
described in Schedule A hereto (hereinafter called the "Lands");

AND WHEREAS the Developer is now desirous of entering into an
development agreement to allow for the development of a forty-eight (48) unit
apartment building with underground parking on the Lands as described in
Schedules B through D. (herein after called the “Project”)

AND WHEREAS Rothesay Council did, on INSERT DATE, authorize the
Mayor and Clerk to enter into a Development Agreement with 637339 N.B. INC. to
develop a residential apartment complex on the Lands.

NOW THEREFORE THIS AGREEMENT WITNESSETH that for and in the
consideration of the mutual covenants and agreements herein expressed and
contained, the parties hereto covenant and agree as follows:

1. The Developer agrees that the number of residential units situated on the
Lands shall not exceed forty-eight (48) residential apartment units.
Schedules

2. The Developer agrees to develop the Lands in a manner, which, in the
opinion of the Development Officer, is generally in conformance with the
following Schedules attached to this Agreement:

a. Schedule A Legal Description of Parcels

b. Schedule B Proposed Site Plan and Location of Building
c. Schedule C Building Elevations (4)

d. Schedule D Landscape Plan
e

Schedule E  Storm Water Management Plan

Site Development

3. The Developer agrees that except as otherwise provided for herein the use
of the Lands shall comply with the requirements of the Rothesay Zoning
By-law and Subdivision By-law, as may be amended from time to time.

4. The Developer agrees to develop the Lands in a manner, which, in the

Page 1 of 10
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Development Agreement Chapel Road (PID 30206882)

opinion of the Development Officer, is generally in conformance with
Schedules B, C, D and E.

Affordable Housing

5. The Developer agrees to maintain for a period of twenty (20) years,
calculated from the first day of building occupancy, no fewer than 8
‘affordable’ 2 bedroom apartment units with monthly rental rates based at
or below 30% of the Single Parent Median Income in Rothesay as
determined by the most recent available data from Statistics Canada.

6. The Developer further agrees that once the base rents for the affordable
are established in the first year of occupancy, they can only be raised by a
maximum of the Consumer Price Index (CPI), annual average not
seasonally adjusted for Saint John, N.B.

7. The Developer agrees to provide to Rothesay an annual audit or legal
affidavit prepared by a licensed member of the Chartered Professional
Accountants of New Brunswick that provides reasonable assurance that an
audit conducted of the affordable units complies with this agreement in
accordance with Canadian generally accepted auditing standards.

8. The Developer agrees to bear all costs associated with the annual audit or
legal affidavit referenced in paragraph 7 and to fully cooperate with
Rothesay relating to such audit monitoring and evaluation.

9. The Developer agrees that during the full Term of this Agreement, that any
failure by the Developer to maintain the affordability provisions as set out
in paragraphs 5, 6 and 7 or any other violation of any material term of the
affordability principles shall constitute a default under this Agreement.

10. The Developer agrees that upon any such default, Rothesay may demand
that Developer pay to Rothesay an amount equal to twice the difference of
the actual rent received and the maximum amount of rent permitted under
clause 6. The Developer agrees to pay interest on any balance in arrears
at the rate of 1.25% percent per month compounded monthly.

11. Rothesay and the Developer agree that nothing contained in this

agreement shall make or be construed to make any tenant or resident of
the Project the responsibility of Rothesay.

Universal Design Barrier-Free Apartments

12. The Developer agrees to construct two (2) apartments utilizing Universal
Design principles to achieve an accessible barrier-free standard to the
satisfaction of the Development Officer in consultation with the Town’s
Building Inspector.

13. The Developer agrees that the building occupancy permit shall not be
granted by Rothesay until the requirements set out in paragraph 12 are
substantially completed and approved by Rothesay.

Architectural Guidelines

14. The Developer agrees that an objective of this development is to provide a
high quality and visually attractive development, which exhibits an
architectural design that reinforces the community character and that is
generally consistent with the existing styles of housing in Rothesay. The
Developer agrees to ensure the following:

a. The architectural design of the building shall be, in the opinion of the
Development Officer, generally in conformance with Schedule C.

b. All exterior mounted ventilation and related mechanical equipment,
including roof mechanical units, shall be concealed by screening in a

Page 2 of 10
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Development Agreement Chapel Road (PID 30206882)

manner to reduce clutter and negative impacts on the architectural
character of the building.

Storm Water

15. The Developer shall carry out, subject to inspection and approval by Town
representatives, the installation of a storm water system as per Schedule
E of this agreement. The Developer agrees to accept responsibility for all
costs associated such installation including the following:

a. Construction, to Town standards, of a storm water system including
pipes, fittings, precast sections for manholes and catch basins
capable of removing surface water from the entire developed
portion of the lands to a predetermined location selected by the
Developer’s Engineer and approved by the Town Engineer,

b. topsoil and hydro-seeding of shoulders of roadways.

16. The Developer agrees to submit for approval by the Town, prior to
commencing any work on the storm water system such plans, as required
by the Town, that shall conform with the design schematics and
construction standards of the Town, unless otherwise acceptable to the
Town Engineer.

17. The Developer agrees that all roof leaders, down spouts, and other storm
water drains from the building, parking lot and landscape features shall not
be directed or otherwise connected or discharged directly to the Town’s
storm water or sanitary collection system.

18. The Developer agrees to provide to the Town Engineer written certification
of a Professional Engineer, licensed to practice in New Brunswick that the
storm water system has been satisfactorily completed and constructed in
accordance with the Town specifications.

Traffic Signals — Cost Contribution

19. The Developer agrees to pay to Rothesay upon receipt of an invoice an
amount not exceeding thirty-three percent (33%) of the actual cost incurred
and expended by Rothesay for traffic signalization including, curbing,
sidewalks, road widening, traffic lights, poles, controllers, accessories,
electrical equipment and appurtenances necessary for their installation and
initial operation, installed at the intersection of Marr Road and Chapel
Drive.

20. Rothesay and the Developer agree that the capital cost contribution
obligation (paragraph 19) shall expire in twenty 20 years from the date of
the execution of this agreement should Rothesay not proceed with the
traffic signalization as referenced in paragraph 20.

21. The Town and Developer agree that the design and construction of the
intersection and related improvements shall be solely determined by the
Town.

Water Supply

22. The Developer agrees to connect to the Town'’s nearest and existing water
system at a point to be determined by the Town Engineer and utilizing
methods of connection approved by the Town Engineer.

23. The Town agrees to supply potable water for the purposes and for those
purposes only for a maximum of forty-eight (48) residential dwellings and
for minor and accessory purposes incidental thereto and for no other
purposes whatsoever.

24. The Developer agrees to pay the Town a fee for connection of the building

to the Town water system including sprinkler feed to the Town water
system calculated in the manner set out in By-law 1-18, Rothesay Water

Page 3 of 10
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Development Agreement Chapel Road (PID 30206882)

By-law as amended from time to time, to be paid to the Town twelve (12)
months following the issuance of the building permit.

25. The Developer agrees that the Town does not guarantee and nothing in
this Agreement shall be deemed a guarantee of an uninterrupted supply or
of a sufficient or uniform water pressure or a defined quality of water. The
Town shall not be liable to the Developer or to any person, firm or
corporation for any damage or injury caused by the interruption of the
supply of water, the lack of uniform pressure thereof or the quality of water.

26. The Developer agrees that all connections to the Town water mains shall
be approved and inspected by the Town Engineer or such other person as
is designated by the Town prior to backfilling and that the operation of water
system valves is the sole responsibility of the Town.

27. The Developer agrees to comply with the Town’s Water By-law and
furthermore that a separate water meter shall be installed, at their expense,
for each residential connection made to the Town’s water system.

28. The Developer agrees that the Town may terminate the Developer’s
connection to the Town water system in the event that the Town determines
that the Developer is drawing water for an unauthorized purpose or for any
other use that the Town deems in its absolute discretion or if an invoice for
water service is more than 90 days in arrears..

29. The Developer agrees to provide, prior to the occupation of any buildings
or portions thereof, written certification of a Professional Engineer, licensed
to practice in New Brunswick that the connection of service laterals and the
connection to the existing Town water system have been satisfactorily
completed and constructed in accordance with the Town specifications.

Sanitary Sewer

30. The Developer agrees to connect to the existing sanitary sewer system at
a point to be determined by the Town Engineer and utilizing methods of
connection approved by the Town Engineer.

31. The Developer agrees to pay the Town a fee for connection to the Town
sewer system calculated in the manner set out in By-law 1-15 Rothesay
Sewage By-law, as amended from time to time, to be paid to the Town
twelve (12) months following the issuance of the building permit.

32. The Developer agrees to carry out subject to inspection and approval by
Town representatives, and pay for the entire actual costs of Engineering
design, supply, installation, inspection and construction of all service
lateral(s) necessary to connect to the existing sanitary sewer system
inclusive of all pipes, laterals, fittings, and precast concrete units.

33. The Developer agrees to submit for approval by the Town, prior to
commencing any work to connect to the sanitary sewer system, any plans
required by the Town, with each such plan meeting the requirements as
described in the Town specifications for such development.

34. The Developer agrees that all connections to the Town sanitary sewer
system shall be supervised by the Developer’s engineer and inspected by
the Town Engineer or such other person as is designated by the Town prior
to backfilling and shall occur at the sole expense of the Developer.

Retaining Walls

35. The Developer agrees that dry-stacked segmental concrete (masonry
block) gravity walls shall be the preferred method of retaining wall
construction for the purpose of erosion control or slope stability on the
Lands and furthermore that the use of metal wire basket cages filled with
rock (gabions) is not an acceptable method of retaining wall construction.

36. The Developer agrees to obtain from the Town a Building Permit for any
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Development Agreement Chapel Road (PID 30206882)

retaining wall, as required on the Lands, in excess of 1.2 meters in height
and that such retaining walls will be designed by a Professional Engineer,
licensed to practice in New Brunswick.

Indemnification

37. The Developer does hereby indemnify and save harmless the Town from
all manner of claims or actions by third parties arising out of the work
performed hereunder, and the Developer shall file with the Town prior to
the commencement of any work hereunder a certificate of insurance
naming the Town as co-insured evidencing a policy of comprehensive
general liability coverage on “an occurrence basis” and containing a cross-
liability clause which policy has a limit of not less than Two Million Dollars
($2,000,000.29). The aforesaid certificate must provide that the coverage
shall stay in force and not be amended, canceled or allowed to lapse within
thirty (30) days prior to notice in writing being given to the Town. The
aforesaid insurance coverage must remain in full force and effect during
the period available to the Developer pursuant to this agreement to
complete the work set out as described in this Agreement.

Notice

38. Any notice or advice which is to be given under this Agreement shall be
deemed to have been satisfactorily given to the Developer if delivered
personally or by prepaid mail addressed to 637339 N.B. INC., 76 Highland
Avenue, Rothesay NB, E2E 5N9 and to the Town if delivered personally or
by prepaid mail addressed to ROTHESAY, 70 HAMPTON ROAD,
ROTHESAY, NEW BRUNSWICK, E2E 5L5. In the event of notice by
prepaid mail, the notice will be deemed to have been received four (4) days
following its posting.

By-laws

39. The Developer agrees to be bound by and to act in accordance with the
By-laws of the Town as amended from time to time and such other laws
and regulations that apply or that may apply in the future to the site and to
activities carried out thereon.

Termination

40. The Town reserves the right and the Developer agrees that the Town has
the right to terminate this Agreement without compensation to the
Developer if the specific proposal has not been completed on or before
INSERT DATE being a date 5 years (60 months) from the date of Council’s
decision to enter into this Agreement. Accordingly, the Agreement shall
have no further force or effect and henceforth the development of the Lands
shall conform to the provisions of the Rothesay Zoning By-law.

41. Notwithstanding paragraph 40, the Parties agree that the development
shall be deemed to have commenced if within a period of not less than
three (3) months prior to INSERT DATE the construction of the municipal
service infrastructure has begun and that such construction is deemed by
the Development Officer in consultation with the Town Engineer as being
continued through to completion as continuously and expeditiously as
deemed reasonable.

42. The Developer agrees that should the Town terminate this Agreement the
Town may call the Letter of Credit described herein and apply the proceeds
to the cost of completing the work or portions thereof as outlined in this
Agreement. If there are amounts remaining after the completion of the work
in accordance with this Agreement, the remainder of the proceeds shall be
returned to the Institution issuing the Letter of Credit. If the proceeds of the
Letter of Credit are insufficient to compensate the Town for the costs of
completing the work mentioned in this Agreement, the Developer shall
promptly on receipt of an invoice pay to the Town the full amount owing as
required to complete the work.
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Development Agreement Chapel Road (PID 30206882)

Security & Occupancy

43. The Town and Developer agree that Final Occupancy of the proposed
building(s), as required in the Building By-law, shall not occur until all
conditions above have been met to the satisfaction of the Development
Officer and an Occupancy Permit has been issued.

44. Notwithstanding Schedule D and E of this Agreement, the Town agrees
that the Occupancy Permit may be issued provided the Developer supplies
a security deposit in the amount of one hundred twenty percent (120%) of
the estimated cost to complete the required storm water management and
landscaping. The security deposit shall comply with the following
conditions:

a. security in the form of an automatically renewing, irrevocable letter
of credit issued by a chartered bank dispensed to and in favour of
Rothesay;

b. Rothesay may use the security to complete the work as set out in
Schedule D and E of this Agreement including landscaping or storm
water works not completed within a period not exceeding six (6)
months from the date of issuance of the Occupancy Permit;

c. all costs exceeding the security necessary to complete the work as
set out in Schedule D and E this Agreement shall be reimbursed to
Rothesay; and

d. any unused portion of the security shall be returned to the
Developer upon certification that the work has been completed and
acceptable to the Development Officer.

Failure to Comply

45. The Developer agrees that after sixty (60) days written notice by the Town
regarding the failure of the Developer to observe or perform any covenant
or condition of this Agreement, then in each such case:

(@) The Town shall be entitled to apply to any court of competent
jurisdiction for injunctive relief including an order prohibiting the
Developer from continuing such default and the Developer hereby
submits to the jurisdiction of such Court and waives any defense based
upon the allegation that damages would be an adequate remedy;

(b) The Town may enter onto the Lands and perform any of the covenants
contained in this Agreement or take such remedial action as is
considered necessary to correct a breach of the Agreement,
whereupon all reasonable expenses whether arising out of the entry
onto the Lands or from the performance of the covenants or remedial
action, shall be a first lien on the Lands and be shown on any tax
certificate issued under the Assessment Act;

(c) The Town may, by resolution of Council, discharge this Agreement
whereupon this Agreement shall have no further force or effect and
henceforth the development of the Lands shall conform with the
provisions of the Land Use By-law; and/or

(d) In addition to the above remedies, the Town reserves the right to pursue
any other remediation under the Community Planning Act or Common
Law in order to ensure compliance with this Agreement.

Entire Agreement

46. This Agreement contains the whole agreement between the parties hereto
and supersedes any prior agreement as regards the lands outlined in the
plan hereto annexed.

Severability
47. If any paragraph or part of this agreement is found to be beyond the powers
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Development Agreement Chapel Road (PID 30206882)

of the Town Council to execute, such paragraph or part or item shall be
deemed to be severable and all other paragraphs or parts of this agreement
shall be deemed to be separate and independent therefrom and to be
agreed as such.

Reasonableness

48. Both parties agree to act reasonably in connection with any matter, action,
decision, comment or approval required or contemplated under this
Agreement.

This Agreement shall be binding upon and endure to the benefit of the Parties

hereto and their respective heirs, administrators, successors and assigns.

IN WITNESS WHEREOF, each of the parties set out below has caused this
Agreement, made in duplicate, to be duly executed by its respective, duly

authorized officer(s) as of , 2021.

Witness: 637339 N.B. INC.

Tammy Moffett, Director

Witness: Rothesay:

Nancy E. Grant, Mayor

Mary Jane E. Banks, Clerk
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Development Agreement Chapel Road (PID 30206882)

SCHEDULE A

PID: | 30206882
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Development Agreement Chapel Road (PID 30206882)

Form 45
AFFIDAVIT OF CORPORATE EXECUTION

Land Titles Act, S.N.B. 1981, c.L-1.1, s.55

Deponent: Tammy Moffett
76 Highland Avenue
Rothesay NB
E2E 5N9
Office Held by Deponent: Director
Corporation: 637339 N.B. INC.
Place of Execution: Rothesay, Province of New Brunswick.
Date of Execution: , 2021

1.

5.

Tammy Moffett, the deponent, make oath and say:

That | hold the office specified above in the corporation specified above, and am
authorized to make this affidavit and have personal knowledge of the matters
hereinafter deposed to;

That the attached instrument was executed by me as the officer(s) duly
authorized to execute the instrument on behalf of the corporation;

the signature “Tammy Moffett” subscribed to the within instrument is the
signature of me and is in the proper handwriting of me, this deponent.

the Seal affixed to the foregoing indenture is the official seal of the said
Corporation was so affixed by order of the Board of Directors of the Corporation
to and for the uses and purposes therein expressed and contained;

That the instrument was executed at the place and on the date specified above;

DECLARED TO at Rothesay,

in the County of Kings,

a

This ___ day of , 2021

BEFORE ME:

nd Province of New Brunswick,

Commissioner of Oaths

— N N N N N N

Tammy Moffett
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Deponent:
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Chapel Road (PID 30206882)

Form 45
AFFIDAVIT OF CORPORATE EXECUTION

Land Titles Act, S.N.B. 1981, c.L-1.1, s.55

MARY JANE E. BANKS

Rothesay

70 Hampton Road
Rothesay, N.B.
E2E 5L5

Office Held by Deponent: Clerk

Corporation:

Other Officer Who

Rothesay

NANCY E. GRANT

Executed the Instrument:

Rothesay
70 Hampton Road
Rothesay, N.B.

E2E 5L5
Office Held by Other
Officer Who Executed the
Instrument: Mayor

Place of Execution:

Date of Execution:

Rothesay, Province of New Brunswick.

, 2021

I, MARY JANE E. BANKS, the deponent, make oath and say:

1.

That | hold the office specified above in the corporation specified above, and am
authorized to make this affidavit and have personal knowledge of the matters
hereinafter deposed to;

That the attached instrument was executed by me and NANCY E. GRANT, the
other officer specified above, as the officer(s) duly authorized to execute the

The signature “NANCY E. GRANT” subscribed to the within instrument is the
signature of Nancy E. Grant, who is the Mayor of the town of Rothesay, and the
signature “Mary Jane E. Banks” subscribed to the within instrument as Clerk is
the signature of me and is in the proper handwriting of me, this deponent, and
was hereto subscribed pursuant to resolution of the Council of the said Town to
and for the uses and purposes therein expressed and contained;

The Seal affixed to the foregoing indenture is the official seal of the said Town
and was so affixed by order of the Council of the said Town, to and for the uses

6.
instrument on behalf of the corporation;
7.
8.
and purposes therein expressed and contained;
9.

That the instrument was executed at the place and on the date specified above;

DECLARED TO at town of
Rothesay, in the County of Kings,
and Province of New Brunswick,
This __ day of , 2021

BEFORE ME:

Commissioner of Oaths

— N N N S N S N

MARY JANE E. BANKS

Page 10 of 10
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July 5% 2021

To: Chair and Members of Rothesay Planning Advisory Committee

From:

Director of Planning and Development Services

Brian L. White, MCIP, RPP

Date: Friday, July 02, 2021
Subject: Supplemental Report - 48 Unit Apartment Building — Rezoning Chapel Road
(PID 30206882)
Applicant: Sean Hall & Luke Moffett Property 637339 NB Inc.
Owner:
76 Highland Avenue Mailin 317 Hampton Road
Mailing Address: | Rothesay NB Add g . Quispamsis NB
E2E 5N3 ress: E2E 4M9
Property Chapel Road PID: 30206882
Location:
Plan Designation: | Commercial Zone: General Commercial
Application For: | 48 Unit Apartment Building
;I:)l::z::f)m Other Operations, KVFD, KRPF, Anglophone South District School Board
RECOMMENDATION:

PAC HEREBY removes from the TABLE the rezoning application of the lands located off Chapel
Drive (PID 30206882) to allow for the development a 48-unit apartment building subject to the
execution of a Development Agreement.

ORIGIN:
At the regular meeting of PAC May 3™, 2021 PAC tabled the application for a 48 unit apartment
building located off Chapel Road pending the receipt of a supplemental staff report containing the
following:

1. Traffic impact assessment results and review;

2. Polling results;

3. Review by KVFD; and

4. Draft development agreement and rezoning By-law.
BACKGROUND:

Staff have received the traffic impact statement and revised architectural drawings (see Attachment A)
for the application to develop a 48 unit apartment building on the 1 % acre vacant lot off Chapel Road.
Staff’s review of the supplemental information is contained in the sections that follow.

TRAFFIC IMPACT

Staff did review the submitted Traffic Impact Statement (Attachment B) and have reviewed the findings
with the applicant. Staff’s major concern was the level of service (LOS) with the development on the
Chapel Road / Marr Road intersection. The report states “that delays at the southbound approach of the
Chapel Road / Marr Road intersection will increase slightly (4 — 8 seconds per vehicle); however the
approach will remain below capacity and the intersection will continue to perform efficiently overall.”
The report continues to conclude, “Traffic signals are not warranted at the intersection in the 2027
horizon period.” Notwithstanding, the study’s conclusion regarding the need for traffic signals Staff
have included a clause with the development agreement (Attachment A) that secures a capital cost
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contribution toward signalization should conditions arise that require Rothesay to implement traffic
signals.

POLLING RESULTS

Staff circulated polling letters to inform the immediate neighbours of the application and to invite any
comments they may wish to make with respect to the application. As of July 2, 2021 no comments
were received by Staff as a result of our polling efforts.

KENNEBECASIS VALLEY FIRE DEPARTMENT:

As is required by Municipal Plan Policy FR-7, the KVFD must review proposals for new development
projects to ensure that public safety and firefighting concerns are addressed. The KVFD reviewed the
proposal and are satisfied that the proposal fulfills their requirements.

Figure 1 — Revised Rendering 48 unit Apt Building — ZZAP Architecture + Planning

DEVELOPMENT AGREEMENT:
A development agreement is a contract between Rothesay and the property owner that specifies the
details and obligations of the individual parties concerning the proposed development. The draft
development agreement is Attachment A. 2.The Development Agreement requires that the proposed
building as seen before PAC and Council will be constructed in conformance the details and Schedules
attached to the agreement as follows:

Schedule A Legal Description of Parcels

Schedule B Proposed Site Plan and Location of Building

Schedule C  Building Elevations (4)

Schedule D Landscape Plan

Schedule E ~ Storm Water Management Plan

Staff would like draw special attention to Parts 5 through 11 of the agreement which layout the
mechanisms by which the affordable housing component of the project will regulated. As noted in the
2
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previous report Staff were concerned that the proposed methodology could result in rents as high as
$2200 and be deemed “affordable”. Staff have consulted with CMHC and other municipalities to
determine the most effective approach to ensuring the agreed rental rates. Staff also note that the
developer is unable to access the Affordable Rental Housing Program or Provincial Rent Supplement
Assistance Program with the Province of New Brunswick, for that reason, Staff have created agreement
clauses as follows:

1. The Developer agrees to maintain for a period of twenty (20) years, calculated from the first day
of building occupancy, no less than 8 affordable 2 bedroom apartment units with monthly rental
rates based at or below 30% of the Single Parent Median Income in Rothesay as determined by
the most recent available data from Statistics Canada.

2. The Developer further agrees that once the base rents are established in the first year of
occupancy, they can only be raised by the higher of Consumer Price Index (CPI).

3. The Developer agrees to provide to Rothesay an annual audit or legal affidavit prepared by a
licensed member of the Chartered Professional Accountants of New Brunswick that provides
reasonable assurance that an audit conducted of the affordable units complies with this
agreement in accordance with Canadian generally accepted auditing standards.

APPROVAL PROCESS:

The application is rezone the subject property to the R-4 Multi-Unit Residential Zone to permit a 48-
unit apartment building by development agreement. The application is being reviewed pursuant to the
policies of Rothesay Municipal Plan 1-20. The standard procedure for a rezoning is that Council receive
from PAC a recommendation to hold a Public Hearing and that both the rezoning (by-law amendment)
and the development agreement be prepared in advance of the public hearing.

RECOMMENDATIONS:
Staff recommend the Planning Advisory Committee consider the following MOTION:

The Rothesay Planning Advisory Committee HEREBY recommends that Rothesay Council
schedule a public hearing to consider rezoning the lands located off Chapel Drive (PID
30206882) from General Commercial (GC) to Multi-Unit Residential (R4) to allow for the
development a 48 unit apartment building subject to the execution of a Development Agreement
in accordance with the Community Planning Act.

Map 1 Location Map
Attachment A Proposed Development Agreement & By-law
Attachment B Traffic Study

Report Prepared by: Brian L. White, MCIP, RPP
Date: Friday, July 02, 2021
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BY-LAW 2-10-28
A BY-LAW TO AMEND THE ZONING BY-LAW
(No.2-10 Rothesay)

The Council of the town of Rothesay, under authority vested in it by the Community
Planning Act, and amendments thereto, hereby amends By-Law 2-10 “Rothesay
Zoning By-law” and enacts as follows:

That Schedule A, entitled “Zoning” as attached to By-
Law 2-10 “ROTHESAY ZONING BY-LAW?” is hereby
amended, as identified on the attached sketch,
identified as Attachment “2-10-28.

The purpose of the amendment is to rezone lands located off Chapel Drive (PID
30206882) from General Commercial (GC) to Multi-Unit Residential (R4) to allow
for the development a 48-unit apartment building subject to the execution of a
Development Agreement in accordance with the Community Planning Act, supra.

FIRST READING BY TITLE

SECOND READING BY TITLE

READ IN ENTIRETY

THIRD READING BY TITLE
AND ENACTED

MAYOR CLERK
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6/23/2021, 2:01:05 PM 1:1,128
o 0 001 001 0.02 mi
Building Rothesay Boundary A S —
0 0.01 0.02 0.04 km
Commercial
Property
Industrial . A
CiViC Address Sources: Esri, Airbus DS, USGS, NGA, NASA, CGIAR, N Robinson, NCEAS,

NLS, OS, NMA, Geodatastyrelsen, Rijkswaterstaat, GSA, Geoland, FEMA,
Intermap and the GIS user community, Sources: Esri, HERE, Garmin, FAO,
NOAA, USGS, © OpenStreetMap contributors, and the GIS User Community

The Town of Rothesay does not warrant the accuracy or completeness of the information, text, graphics, links or other items contained within the materials.
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Rothesay

DEVELOPMENT AGREEMENT

Land Titles Act, S.N.B. 1981, c.L-1.1, s.24

Parcel Identifier 30206882

of Parcel Burdened

by Agreement:

Owner of Land Parcels: 637339 N.B. INC.

Tammy Moffett, Director

76 Highland Avenue

Rothesay NB

E2E 5N9 (Hereinafter called the "Developer")

Agreement with: Rothesay
70 Hampton Road
Rothesay, N.B.
E2E 5L5 (Hereinafter called the "Town")

a body corporate under and by virtue of the Local
Governance Act, RSNB 2021, Chapter 18, located
in the County of Kings and Province of New
Brunswick

WHEREAS the Developer is the registered owner of certain lands located
off Chapel Road (PID 30206882) and which said lands are more particularly
described in Schedule A hereto (hereinafter called the "Lands");

AND WHEREAS the Developer is now desirous of entering into an
development agreement to allow for the development of a forty-eight (48) unit
apartment building with underground parking on the Lands as described in
Schedules B through D. (herein after called the “Project”)

AND WHEREAS Rothesay Council did, on INSERT DATE, authorize the
Mayor and Clerk to enter into a Development Agreement with 637339 N.B. INC. to
develop a residential apartment complex on the Lands.

NOW THEREFORE THIS AGREEMENT WITNESSETH that for and in the
consideration of the mutual covenants and agreements herein expressed and
contained, the parties hereto covenant and agree as follows:

1. The Developer agrees that the number of residential units situated on the
Lands shall not exceed forty-eight (48) residential apartment units.
Schedules

2. The Developer agrees to develop the Lands in a manner, which, in the
opinion of the Development Officer, is generally in conformance with the
following Schedules attached to this Agreement:

Schedule A Legal Description of Parcels

Schedule B Proposed Site Plan and Location of Building
Schedule C  Building Elevations (4)

Schedule D  Landscape Plan

®© o 60 T o

Schedule E  Storm Water Management Plan

Site Development

3. The Developer agrees that except as otherwise provided for herein the use
of the Lands shall comply with the requirements of the Rothesay Zoning
By-law and Subdivision By-law, as may be amended from time to time.

4. The Developer agrees to develop the Lands in a manner, which, in the

Page 1 of 10
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Development Agreement Chapel Road (PID 30206882)

opinion of the Development Officer, is generally in conformance with
Schedules B, C, D and E.

Affordable Housing

5. The Developer agrees to maintain for a period of twenty (20) years,
calculated from the first day of building occupancy, no fewer than 8
‘affordable’ 2 bedroom apartment units with monthly rental rates based at
or below 30% of the Single Parent Median Income in Rothesay as
determined by the most recent available data from Statistics Canada.

6. The Developer further agrees that once the base rents for the affordable
are established in the first year of occupancy, they can only be raised by a
maximum of the Consumer Price Index (CPI), annual average not
seasonally adjusted for Saint John, N.B.

7. The Developer agrees to provide to Rothesay an annual audit or legal
affidavit prepared by a licensed member of the Chartered Professional
Accountants of New Brunswick that provides reasonable assurance that an
audit conducted of the affordable units complies with this agreement in
accordance with Canadian generally accepted auditing standards.

8. The Developer agrees to bear all costs associated with the annual audit or
legal affidavit referenced in paragraph 7 and to fully cooperate with
Rothesay relating to such audit monitoring and evaluation.

9. The Developer agrees that during the full Term of this Agreement, that any
failure by the Developer to maintain the affordability provisions as set out
in paragraphs 5, 6 and 7 or any other violation of any material term of the
affordability principles shall constitute a default under this Agreement.

10. The Developer agrees that upon any such default, Rothesay may demand
that Developer pay to Rothesay an amount equal to twice the difference of
the actual rent received and the maximum amount of rent permitted under
clause 6. The Developer agrees to pay interest on any balance in arrears
at the rate of 1.25% percent per month compounded monthly.

11. Rothesay and the Developer agree that nothing contained in this

agreement shall make or be construed to make any tenant or resident of
the Project the responsibility of Rothesay.

Universal Design Barrier-Free Apartments

12. The Developer agrees to construct two (2) apartments utilizing Universal
Design principles to achieve an accessible barrier-free standard to the
satisfaction of the Development Officer in consultation with the Town’s
Building Inspector.

13. The Developer agrees that the building occupancy permit shall not be
granted by Rothesay until the requirements set out in paragraph 12 are
substantially completed and approved by Rothesay.

Architectural Guidelines

14. The Developer agrees that an objective of this development is to provide a
high quality and visually attractive development, which exhibits an
architectural design that reinforces the community character and that is
generally consistent with the existing styles of housing in Rothesay. The
Developer agrees to ensure the following:

a. The architectural design of the building shall be, in the opinion of the
Development Officer, generally in conformance with Schedule C.

b. All exterior mounted ventilation and related mechanical equipment,
including roof mechanical units, shall be concealed by screening in a

Page 2 of 10



2021August16PublicHrg48ChapelRAFINAL_067
Development Agreement Chapel Road (PID 30206882)

manner to reduce clutter and negative impacts on the architectural
character of the building.

Storm Water

15. The Developer shall carry out, subject to inspection and approval by Town
representatives, the installation of a storm water system as per Schedule
E of this agreement. The Developer agrees to accept responsibility for all
costs associated such installation including the following:

a. Construction, to Town standards, of a storm water system including
pipes, fittings, precast sections for manholes and catch basins
capable of removing surface water from the entire developed
portion of the lands to a predetermined location selected by the
Developer’s Engineer and approved by the Town Engineer,

b. topsoil and hydro-seeding of shoulders of roadways.

16. The Developer agrees to submit for approval by the Town, prior to
commencing any work on the storm water system such plans, as required
by the Town, that shall conform with the design schematics and
construction standards of the Town, unless otherwise acceptable to the
Town Engineer.

17. The Developer agrees that all roof leaders, down spouts, and other storm
water drains from the building, parking lot and landscape features shall not
be directed or otherwise connected or discharged directly to the Town’s
storm water or sanitary collection system.

18. The Developer agrees to provide to the Town Engineer written certification
of a Professional Engineer, licensed to practice in New Brunswick that the
storm water system has been satisfactorily completed and constructed in
accordance with the Town specifications.

Traffic Signals — Cost Contribution

19. The Developer agrees to pay to Rothesay upon receipt of an invoice an
amount not exceeding thirty-three percent (33%) of the actual cost incurred
and expended by Rothesay for traffic signalization including, curbing,
sidewalks, road widening, traffic lights, poles, controllers, accessories,
electrical equipment and appurtenances necessary for their installation and
initial operation, installed at the intersection of Marr Road and Chapel
Drive.

20. Rothesay and the Developer agree that the capital cost contribution
obligation (paragraph 19) shall expire in twenty 20 years from the date of
the execution of this agreement should Rothesay not proceed with the
traffic signalization as referenced in paragraph 20.

21. The Town and Developer agree that the design and construction of the
intersection and related improvements shall be solely determined by the
Town.

Water Supply

22. The Developer agrees to connect to the Town'’s nearest and existing water
system at a point to be determined by the Town Engineer and utilizing
methods of connection approved by the Town Engineer.

23. The Town agrees to supply potable water for the purposes and for those
purposes only for a maximum of forty-eight (48) residential dwellings and
for minor and accessory purposes incidental thereto and for no other
purposes whatsoever.

24. The Developer agrees to pay the Town a fee for connection of the building

to the Town water system including sprinkler feed to the Town water
system calculated in the manner set out in By-law 1-18, Rothesay Water
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By-law as amended from time to time, to be paid to the Town twelve (12)
months following the issuance of the building permit.

25. The Developer agrees that the Town does not guarantee and nothing in
this Agreement shall be deemed a guarantee of an uninterrupted supply or
of a sufficient or uniform water pressure or a defined quality of water. The
Town shall not be liable to the Developer or to any person, firm or
corporation for any damage or injury caused by the interruption of the
supply of water, the lack of uniform pressure thereof or the quality of water.

26. The Developer agrees that all connections to the Town water mains shall
be approved and inspected by the Town Engineer or such other person as
is designated by the Town prior to backfilling and that the operation of water
system valves is the sole responsibility of the Town.

27. The Developer agrees to comply with the Town’s Water By-law and
furthermore that a separate water meter shall be installed, at their expense,
for each residential connection made to the Town’s water system.

28. The Developer agrees that the Town may terminate the Developer’s
connection to the Town water system in the event that the Town determines
that the Developer is drawing water for an unauthorized purpose or for any
other use that the Town deems in its absolute discretion or if an invoice for
water service is more than 90 days in arrears..

29. The Developer agrees to provide, prior to the occupation of any buildings
or portions thereof, written certification of a Professional Engineer, licensed
to practice in New Brunswick that the connection of service laterals and the
connection to the existing Town water system have been satisfactorily
completed and constructed in accordance with the Town specifications.

Sanitary Sewer

30. The Developer agrees to connect to the existing sanitary sewer system at
a point to be determined by the Town Engineer and utilizing methods of
connection approved by the Town Engineer.

31. The Developer agrees to pay the Town a fee for connection to the Town
sewer system calculated in the manner set out in By-law 1-15 Rothesay
Sewage By-law, as amended from time to time, to be paid to the Town
twelve (12) months following the issuance of the building permit.

32. The Developer agrees to carry out subject to inspection and approval by
Town representatives, and pay for the entire actual costs of Engineering
design, supply, installation, inspection and construction of all service
lateral(s) necessary to connect to the existing sanitary sewer system
inclusive of all pipes, laterals, fittings, and precast concrete units.

33. The Developer agrees to submit for approval by the Town, prior to
commencing any work to connect to the sanitary sewer system, any plans
required by the Town, with each such plan meeting the requirements as
described in the Town specifications for such development.

34. The Developer agrees that all connections to the Town sanitary sewer
system shall be supervised by the Developer’s engineer and inspected by
the Town Engineer or such other person as is designated by the Town prior
to backfilling and shall occur at the sole expense of the Developer.

Retaining Walls

35. The Developer agrees that dry-stacked segmental concrete (masonry
block) gravity walls shall be the preferred method of retaining wall
construction for the purpose of erosion control or slope stability on the
Lands and furthermore that the use of metal wire basket cages filled with
rock (gabions) is not an acceptable method of retaining wall construction.

36. The Developer agrees to obtain from the Town a Building Permit for any
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retaining wall, as required on the Lands, in excess of 1.2 meters in height
and that such retaining walls will be designed by a Professional Engineer,
licensed to practice in New Brunswick.

Indemnification

37. The Developer does hereby indemnify and save harmless the Town from
all manner of claims or actions by third parties arising out of the work
performed hereunder, and the Developer shall file with the Town prior to
the commencement of any work hereunder a certificate of insurance
naming the Town as co-insured evidencing a policy of comprehensive
general liability coverage on “an occurrence basis” and containing a cross-
liability clause which policy has a limit of not less than Two Million Dollars
($2,000,000.29). The aforesaid certificate must provide that the coverage
shall stay in force and not be amended, canceled or allowed to lapse within
thirty (30) days prior to notice in writing being given to the Town. The
aforesaid insurance coverage must remain in full force and effect during
the period available to the Developer pursuant to this agreement to
complete the work set out as described in this Agreement.

Notice

38. Any notice or advice which is to be given under this Agreement shall be
deemed to have been satisfactorily given to the Developer if delivered
personally or by prepaid mail addressed to 637339 N.B. INC., 76 Highland
Avenue, Rothesay NB, E2E 5N9 and to the Town if delivered personally or
by prepaid mail addressed to ROTHESAY, 70 HAMPTON ROAD,
ROTHESAY, NEW BRUNSWICK, E2E 5L5. In the event of notice by
prepaid mail, the notice will be deemed to have been received four (4) days
following its posting.

By-laws

39. The Developer agrees to be bound by and to act in accordance with the
By-laws of the Town as amended from time to time and such other laws
and regulations that apply or that may apply in the future to the site and to
activities carried out thereon.

Termination

40. The Town reserves the right and the Developer agrees that the Town has
the right to terminate this Agreement without compensation to the
Developer if the specific proposal has not been completed on or before
INSERT DATE being a date 5 years (60 months) from the date of Council’s
decision to enter into this Agreement. Accordingly, the Agreement shall
have no further force or effect and henceforth the development of the Lands
shall conform to the provisions of the Rothesay Zoning By-law.

41. Notwithstanding paragraph 40, the Parties agree that the development
shall be deemed to have commenced if within a period of not less than
three (3) months prior to INSERT DATE the construction of the municipal
service infrastructure has begun and that such construction is deemed by
the Development Officer in consultation with the Town Engineer as being
continued through to completion as continuously and expeditiously as
deemed reasonable.

42. The Developer agrees that should the Town terminate this Agreement the
Town may call the Letter of Credit described herein and apply the proceeds
to the cost of completing the work or portions thereof as outlined in this
Agreement. If there are amounts remaining after the completion of the work
in accordance with this Agreement, the remainder of the proceeds shall be
returned to the Institution issuing the Letter of Credit. If the proceeds of the
Letter of Credit are insufficient to compensate the Town for the costs of
completing the work mentioned in this Agreement, the Developer shall
promptly on receipt of an invoice pay to the Town the full amount owing as
required to complete the work.
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Security & Occupancy

43. The Town and Developer agree that Final Occupancy of the proposed
building(s), as required in the Building By-law, shall not occur until all
conditions above have been met to the satisfaction of the Development
Officer and an Occupancy Permit has been issued.

44. Notwithstanding Schedule D and E of this Agreement, the Town agrees
that the Occupancy Permit may be issued provided the Developer supplies
a security deposit in the amount of one hundred twenty percent (120%) of
the estimated cost to complete the required storm water management and
landscaping. The security deposit shall comply with the following
conditions:

a. security in the form of an automatically renewing, irrevocable letter
of credit issued by a chartered bank dispensed to and in favour of
Rothesay;

b. Rothesay may use the security to complete the work as set out in
Schedule D and E of this Agreement including landscaping or storm
water works not completed within a period not exceeding six (6)
months from the date of issuance of the Occupancy Permit;

c. all costs exceeding the security necessary to complete the work as
set out in Schedule D and E this Agreement shall be reimbursed to
Rothesay; and

d. any unused portion of the security shall be returned to the
Developer upon certification that the work has been completed and
acceptable to the Development Officer.

Failure to Comply

45. The Developer agrees that after sixty (60) days written notice by the Town
regarding the failure of the Developer to observe or perform any covenant
or condition of this Agreement, then in each such case:

(@) The Town shall be entitled to apply to any court of competent
jurisdiction for injunctive relief including an order prohibiting the
Developer from continuing such default and the Developer hereby
submits to the jurisdiction of such Court and waives any defense based
upon the allegation that damages would be an adequate remedy;

(b) The Town may enter onto the Lands and perform any of the covenants
contained in this Agreement or take such remedial action as is
considered necessary to correct a breach of the Agreement,
whereupon all reasonable expenses whether arising out of the entry
onto the Lands or from the performance of the covenants or remedial
action, shall be a first lien on the Lands and be shown on any tax
certificate issued under the Assessment Act;

(c) The Town may, by resolution of Council, discharge this Agreement
whereupon this Agreement shall have no further force or effect and
henceforth the development of the Lands shall conform with the
provisions of the Land Use By-law; and/or

(d) In addition to the above remedies, the Town reserves the right to pursue
any other remediation under the Community Planning Act or Common
Law in order to ensure compliance with this Agreement.

Entire Agreement

46. This Agreement contains the whole agreement between the parties hereto
and supersedes any prior agreement as regards the lands outlined in the
plan hereto annexed.

Severability
47. If any paragraph or part of this agreement is found to be beyond the powers
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of the Town Council to execute, such paragraph or part or item shall be
deemed to be severable and all other paragraphs or parts of this agreement
shall be deemed to be separate and independent therefrom and to be
agreed as such.

Reasonableness

48. Both parties agree to act reasonably in connection with any matter, action,
decision, comment or approval required or contemplated under this
Agreement.

This Agreement shall be binding upon and endure to the benefit of the Parties

hereto and their respective heirs, administrators, successors and assigns.

IN WITNESS WHEREOF, each of the parties set out below has caused this
Agreement, made in duplicate, to be duly executed by its respective, duly

authorized officer(s) as of , 2021.

Witness: 637339 N.B. INC.

Tammy Moffett, Director

Witness: Rothesay:

Nancy E. Grant, Mayor

Mary Jane E. Banks, Clerk
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SCHEDULE A

PID: | 30206882
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Form 45
AFFIDAVIT OF CORPORATE EXECUTION

Land Titles Act, S.N.B. 1981, c.L-1.1, s.55

Deponent: Tammy Moffett
76 Highland Avenue
Rothesay NB
E2E 5N9
Office Held by Deponent: Director
Corporation: 637339 N.B. INC.
Place of Execution: Rothesay, Province of New Brunswick.
Date of Execution: , 2021

1.

5.

Tammy Moffett, the deponent, make oath and say:

That | hold the office specified above in the corporation specified above, and am
authorized to make this affidavit and have personal knowledge of the matters
hereinafter deposed to;

That the attached instrument was executed by me as the officer(s) duly
authorized to execute the instrument on behalf of the corporation;

the signature “Tammy Moffett” subscribed to the within instrument is the
signature of me and is in the proper handwriting of me, this deponent.

the Seal affixed to the foregoing indenture is the official seal of the said
Corporation was so affixed by order of the Board of Directors of the Corporation
to and for the uses and purposes therein expressed and contained;

That the instrument was executed at the place and on the date specified above;

DECLARED TO at Rothesay,

in the County of Kings,

a

This ___ day of , 2021

BEFORE ME:

nd Province of New Brunswick,

Commissioner of Oaths

— N N N N N N

Tammy Moffett
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Form 45
AFFIDAVIT OF CORPORATE EXECUTION

Land Titles Act, S.N.B. 1981, c.L-1.1, s.55

MARY JANE E. BANKS

Rothesay

70 Hampton Road
Rothesay, N.B.
E2E 5L5

Office Held by Deponent: Clerk

Corporation:

Other Officer Who

Rothesay

NANCY E. GRANT

Executed the Instrument:

Rothesay
70 Hampton Road
Rothesay, N.B.

E2E 5L5
Office Held by Other
Officer Who Executed the
Instrument: Mayor

Place of Execution:

Date of Execution:

Rothesay, Province of New Brunswick.

, 2021

I, MARY JANE E. BANKS, the deponent, make oath and say:

1.

That | hold the office specified above in the corporation specified above, and am
authorized to make this affidavit and have personal knowledge of the matters
hereinafter deposed to;

That the attached instrument was executed by me and NANCY E. GRANT, the
other officer specified above, as the officer(s) duly authorized to execute the

The signature “NANCY E. GRANT” subscribed to the within instrument is the
signature of Nancy E. Grant, who is the Mayor of the town of Rothesay, and the
signature “Mary Jane E. Banks” subscribed to the within instrument as Clerk is
the signature of me and is in the proper handwriting of me, this deponent, and
was hereto subscribed pursuant to resolution of the Council of the said Town to
and for the uses and purposes therein expressed and contained;

The Seal affixed to the foregoing indenture is the official seal of the said Town
and was so affixed by order of the Council of the said Town, to and for the uses

6.
instrument on behalf of the corporation;
7.
8.
and purposes therein expressed and contained;
9.

That the instrument was executed at the place and on the date specified above;

DECLARED TO at town of
Rothesay, in the County of Kings,
and Province of New Brunswick,
This __ day of , 2021

BEFORE ME:

Commissioner of Oaths

— N N N S N S N

MARY JANE E. BANKS
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CONFIDENTIALITY

“This report can only be used for the purposes stated therein. Any use of the report must take into
consideration the objective and scope of the mandate by virtue of which the report was prepared, as well
as the limitations and conditions specified therein and the state of scientific knowledge at the time the
report was prepared. Englobe Corp. provides no warranty and makes no representations other than those
expressly contained in the report.

No information contained in this report can be used by any third party without the prior written
authorization of Englobe Corp. Englobe Corp. disclaims any responsibility or liability for any unauthorized
reproduction, distribution, adaptation or use of the report.”
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1 INTRODUCTION

1.1 PROJECT BACKGROUND

A new 4-storey residential development has been proposed along Chapel Road in the Town of Rothesay.
The development will consist of 48 units as well as an underground parking garage and a surface parking
lot. The proposed development site plan, which is included in Appendix A, shows 61 parking spaces,
including 24 surface level spaces and 37 underground spaces. The plan also includes 2 barrier free spaces
— 1 underground and 1 at surface level. The surface level parking lot will be accessible via two existing
development accesses — one off Marr Road and one off Chapel Road — that provide access to two existing
commercial development properties along Marr Road. A third access is also included in the site plan, which
will be located north of the building and will provide access to the underground parking facility. Site photos
of existing conditions are shown in Figure 2.

The proposed residential development requires rezoning of the property from General Commercial to
Multi-Unit Residential. As part of the development approval and rezoning process, the Town of Rothesay
requires that a Traffic Impact Statement (TIS) be completed for this development. The primary concerns
are how the development will impact traffic at the intersection of Marr Road and Chapel Road and how the
additional traffic generated by the development will impact traffic flows at the development accesses and
within the existing parking facility. James Avery Grace retained Englobe Corp. to complete this TIS. The
Study Area for this TIS includes the intersection of Marr Road and Chapel Road as well as the existing and
proposed development accesses, as shown in Figure 1.

Project #: 2104646 Chapel Road Apartment Traffic Impact Statement 1
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Figure 2 — Site Photos

Proposed Development Site, looking north from existing parking lot

Existing Chapel Road Access Existing Marr Road Access

Project #: 2104646 Chapel Road Apartment Traffic Impact Statement
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1.2

The main objectives of this TIS were to estimate how much additional traffic the residential development
would generate and determine what impact, if any, the development traffic would have on the existing

STUDY TASKS

commercial parking lot, its accesses and the intersection of Marr Road and Chapel Road. The following

activities were undertaken as part of this TIS:

1.3

Englobe staff visited the study area to review existing conditions;
Traffic volumes were collected at the intersection of Marr Road and Chapel Road and at the two
existing development accesses;

0 A 1.0 % annual growth rate was applied to these traffic volumes to estimate the future
(2027) background traffic volumes for the Study Area. 2027 represents the 5-year horizon
period beyond the anticipated full build-out of the development;

Level of Service (LOS) analyses were completed for the existing traffic conditions;

ITE Trip Generation rates were used to estimate the amount of traffic that will be generated by the
new development. These were added to the background traffic volumes to estimate the 2027 total
traffic volumes with the development in place;

LOS analyses were completed for the 2027 future conditions with full build out of the development;
A review of the existing development accesses and parking facility was completed to identify any
potential areas of concern. Alternative parking lot and access scenarios were evaluated following
feedback from discussions with the existing tenants of adjacent commercial properties;

A review of pedestrian connectivity in the area of the proposed development was completed;

A review of service vehicle access was completed to ensure proper circulation and traffic flows
within the existing parking facility; and

The methodology, findings, and recommendations of the TIS were documented in this written
report.

HORIZON YEAR

A 5-year horizon period was utilized for the analysis. Should all approvals be granted it is expected that the
proposed development will be fully operational in 2022, therefore 2027 was chosen as the future horizon

year for the analysis.

Project #: 2104646 Chapel Road Apartment Traffic Impact Statement 3



2021August16PublicHrg48ChapelRdFINAL_091



2021August16PublicHrg48ChapelRdFINAL_092



2021August16PublicHrg48ChapelRdFINAL_093



& Englobe 2021August16PublicHrg48ChapelRAFINAL_094

3.2 EXISTING LOS ANALYSIS

A LOS analysis was completed for the existing traffic conditions at the intersection of Marr Road and Chapel
Road and at the two existing development accesses on Marr Road and Chapel Road. The LOS results are
summarized as follows:

e The Marr Road / Chapel Road intersection and both existing development accesses operate
efficiently at an overall LOS A during both peak periods.

e At the Marr Road / Chapel Road intersection, the southbound approach operates at LOS E and F
with a v/c ratios of 0.50 and 0.58 during the AM and PM peak periods, respectively.

e At the Marr Road development access, the southbound approach operates at a LOS D with a v/c
ratio of 0.11 during the PM peak.

e All other movements operate efficiently at a LOS C or better during both peak periods.

The LOS results indicate that the southbound approach at the Marr Road / Chapel Road intersection
experiences delay during both peak periods; however, the approach is well below capacity. The southbound
approach at the Marr Road development access also experiences some delay but is also well below capacity.

The LOS results, including average delay, volume to capacity (v/c) ratios, and the 95 percentile queue
lengths for the existing conditions are summarized in Table 3. Detailed Synchro analysis outputs are
included in Appendix C.

3.3 FUTURE BACKGROUND LOS ANALYSIS

A LOS analysis was completed for the future 2027 background traffic volumes at the intersection of Marr
Road and Chapel Road and at the two existing development accesses on Marr Road and Chapel Road. The
peak hour traffic volumes for the 2027 horizon year were estimated by applying an annual growth rate of
1.0 % to the 2021 background traffic volumes.

The future background LOS results indicate that the delay for the southbound approach at the Marr
Road/Chapel Road intersection will increase by 10 — 20 seconds per vehicle as a result of the background
traffic growth; however, both movements will remain well below capacity and all intersections wills
continue to operate efficiently overall.

The LOS results, including average delay, volume to capacity (v/c) ratios, and the 95 percentile queue
lengths for the future background conditions are summarized in Table 4. Detailed Synchro analysis outputs
are included in Appendix C.

The study team completed a traffic signal warrant for the intersection of Marr Road and Chapel Road for
the future 2027 background condition. A score of 100 points or more would typically warrant traffic signals.
A warrant score of 32 points was achieved for the intersection, therefore traffic signals would not be
warranted in the future condition. The signal warrant worksheet is provided in Appendix D.

Project #: 2104646 Chapel Road Apartment Traffic Impact Statement 7
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Figure 4 — Development Traffic Assignments

Chapel Road Apartment Traffic Impact Statement
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5 LOS ANALYSIS WITH DEVELOPMENT

A Level of Service (LOS) analysis was completed for the 2027 traffic conditions with the proposed residential
development in place. The analysis included the intersection of Marr Road and Chapel Road, the existing
development accesses on Marr Road and Chapel Road, and at the proposed development access on Chapel
Road. The LOS results are summarized as follows:

e |n 2027, the Marr Road / Chapel Road intersection, both existing development accesses and the
proposed development access would operate efficiently at overall LOS A during both peak periods.

e At the Marr Road / Chapel Road intersection, the southbound approach would operate at LOS E
and F with v/c ratios of 0.65 and 0.74 during the AM and PM peak periods, respectively. All other
movements at Marr Road / Chapel Road would operate efficiently with a LOS D or better during
both peak periods.

e |n 2027, the southbound approach at the Marr Road access would operate at a LOS D with a v/c
ratio of 0.15 during the PM peak. All other movements at the access will operate efficiently with a
LOS C or better during both peak periods.

e At the existing and proposed Chapel Road accesses, all individual turning movements are expected
to operate ata LOS A.

The LOS results indicate that, in 2027 with the additional development traffic, the delays at the southbound
approaches at the Marr Road / Chapel Road intersection are expected to increase slightly (4 — 8 seconds
more than in the background conditions); however, these movements will remain below capacity. This is
not uncommon at stop control intersections where the traffic volumes on the major street are much higher
than the volumes on the minor street. The overall intersection delay and LOS are expected to remain
acceptable up to 5 years beyond the anticipated full build-out. The development accesses on Chapel Road
(existing and proposed) are expected to operate efficiently with minimal delay.

The LOS results, including average delay, volume to capacity (v/c) ratios, and the 95" percentile queue

lengths for the 2027 traffic conditions with the development in place are summarized in Table 7. Detailed
Synchro analysis outputs are included in Appendix C.

Project #: 2104646 Chapel Road Apartment Traffic Impact Statement 14
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6 ADDITIONAL CONSIDERATIONS

6.1 EXISTING PARKING LOT CIRCULATION

The two existing development accesses are currently being used to access a parking lot that is shared
between two commercial developments. The parking lot encompasses three parcels of land, the two
commercial development properties and the proposed development property, and is subject to a
Reciprocal Access Agreement between the owners of the three properties. The agreement states that
vehicles requiring access to each property are entitled to use the parking lot and its accesses to do so.
The agreement also references the internal circulation within the parking lot, which is complex and is
defined by pavement markings and signage throughout the lot. Figure 6 shows how the proposed
development traffic would circulate through the existing parking lot. The red arrows represent how
vehicles entering the development would circulate and the yellow arrows represent how vehicles exiting
the development would circulate.

Figure 6 —Development Traffic Circulation in Existing Lot

There have been some questions regarding the implications of allowing the additional traffic generated
by the development to circulate through the existing parking lot and whether this will have a negative
impact on the facility and its accesses. The existing Chapel Road access is located on the proposed
development property and, therefore, the option is available to separate the existing parking lot from
the proposed surface parking lot. This would limit the Chapel Road access to the proposed residential

Project #: 2104646 Chapel Road Apartment Traffic Impact Statement 17
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7 CONCLUSIONS AND RECOMMENDATIONS

The key findings and recommendations of this Traffic Impact Statement are summarized as follows:

1. The proposed development, which would be located near the corner of Marr Road and Chapel
Road, is a 4-storey apartment complex consisting of 48 dwelling units. The proposed
development plan shows 61 parking spaces, including 23 regular and 1 barrier-free surface level
parking spaces and 36 regular and 1 barrier-free underground parking spaces. The surface level
parking facility would be accessible via two existing accesses on Marr Road and Chapel Road
and the underground parking facility would be accessible via a new access off of Chapel Road.

2. The LOS results for the 2021 existing scenario at the intersection of Marr Road and Chapel Road
and at the two existing accesses showed that, although the intersection of Marr Road and
Chapel Road currently operates efficiently overall, the southbound approach on Chapel Road
experiences some delay.

3. ltis expected that the proposed development will generate 17 vehicle trips during the AM Peak
hour (4 entering/13 exiting) and 21 vehicle trips during the PM Peak hour (13 entering/8 exiting)
and a total of 261 trips daily. Based on the proposed site plan, 75% of these trips are expected
to be generated at the new access, while 25% of these trips are expected to be generated at
the existing accesses.

4. The proposed development requires that the property be rezoned to Multi-Unit Residential
from General Commercial. By rezoning the property, development traffic volumes are expected
to be significantly less than they would be if the property were developed under its currently
designated land use.

5. The LOS results for the 2027 horizon period with the development in place indicate that delays
at the southbound approach of the Chapel Road / Marr Road intersection will increase slightly
(4 — 8 seconds per vehicle); however the approach will remain below capacity and the
intersection will continue to perform efficiently overall. Traffic signals are not warranted at the
intersection in the 2027 horizon period.

6. The proposed surface parking lot will be connected to an existing parking lot that is shared
between two commercial properties. There has been some concern that traffic generated by
the proposed residential development will cause congestion within the existing parking lot and
at the accesses and there has been some debate as to whether the parking lots should be
separated. However, a review of traffic volumes indicated that if the parking lots and accesses
were separated, the traffic volumes at the Marr Road access would actually increase, while the
traffic volumes at the Chapel Road access would be expected to decrease. Maintaining the
connection between both parking lots will<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>